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UNITED STATES BANKRUPTCY CQURT
DISTRICT OF S0UTH DAKOTA
Southern Divisgion

Bankr. No. 97-40952
Chapter 12

In re:

JAMES W. KUSSOW
Soc. Sec. No. 391-36-2941 DECISION RE: FEE APPLICATION

FILED BY DEBTOR'S COUNSEL

et et et et et

Debtor.

The matter before the Court ig the Final Fee Application filed
by Rellyn H. Samp, counsel for Debtor, and the objection thereto
filed by ITML: Horticultural Products, Inc. This is a core
proceeding under 28 U.5.C. § 157(b)(2). This Decision and
accompanying Order shall constitute the Court’s findings of fact
and conclusions of law under Fed.Rs.Bankr.P. 7052 and 8014. As set
forth below, the Application will be approved with two deductions
for certain expenses.

I.

James W. Kussowl(“Debtor”) filed a Chapter 12 petition in
1997. He obtained confirmation of a plan for debt repayment in mid
1298. The plan provided that priority claim holders and secured
claim holders would be paid in accordance with the confirmed plan
in the companion case of In re Gro Joy Plants, Inc¢., Bankr. No.
97-40020. Debtor‘s ceonfirmed plan alsc provided that unsecured
creditors would receive annual payments of $200 in 1999 and 2000.
The confirmed plan was modified by order entered May 27, 1999.
Under the modification, the unsecured creditors of both Gro-Joy and
Debtor were to receive the balance of proceeds after the sale of

assets, the 35200 payments contemplated in the original plan, and
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any disposable income Debtor might have through April 1, 2003. The
medification also contemplated paying Debtor’s attorney’s fees.

Debtor’'s bankruptcy attorney, Rollyn H. Samp, filed a final
fee application on September 17, 2002. He requested compensation
for services totaling $1,802 £from August 14, 1997, through
October 30, 2000. Attorney Samp also regquested reimbursement for
expenses totaling $314.10 and sales tax of $123.54. The total fees
sought was $2,239.64,

On Qctober 10, 2002, ITML Horticultural Products, Inc., filed
an objection teo Attorney Samp’s fee application. ITML stated it
objected to the fee application because it had Debtor’s “signed
Personal Guarantee on file.”

IT.

Under §& 330 of the Bankruptcy Code, a debtor's attorney is
entitled to '"reasonable compensation for actuval, necessary
services" and "reimbursement for actual, necessary expenses." It

also provides that:

In determining the amount of rcasonable compenzation to
be awarded, the court shall consider the nature, the
extent, and the wvalue of such services, taking into
account all relevant factors, including--

(A) the time spent on such services;

(B) the rates charged for such services;

(C) whether the services were necessary to the

administration of, or beneficial at the time

at which the service was rendered toward the

completion of, a case under this title:;

(D) whether the services were performed within

a reasonable amount of time commensurate with

the complexity, importance, and nature of the

problom, igsuec, or task addressed; and

(E) whether the compensation is reasonable
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based on the customary compensation charged by
comparably skilled practiticoners 1in cases
other than cases under this title.
11 U.S8.C. § 330(a) (3). Further,
In a chapter 12 or chapter 13 case in which the debtor is
arl individual, the court may allow reasconable
compensation to the debtor's attorney for representing
the interests of the debtor in connection with the
bankruptcy case bkased on a consideration of the benefit
and necessity of such services to the debtor and the
other factors set forth in this section.
11 Uu.s.Cc. § 330(a){4)(B). The applicant bears the burden of
establishing entitlement to a fee award and documenting the
appropriate hours expended. H.J. Inc. v. Flygt Coxp., 925 F.2d
257, 260 (8th Cir. 1991). A case by case, item by item review of
the fee application is appropriate. In re Marolf Dakota Farms
Cheese, Inc., Bankr. No. 89-50045, slip op. at 6 (Bankr. D.S5.D.
October 19, 1990) (cites omitted). The "lodegtar" method of
calculating the fee award is used: the number of hours reasonably
expended multiplied by a reasonable hourly rate. Chamberlain v.
Kula (In re Kulal}., 213 B.R. 729, 736-37 (BR.A.P. 8th Cir, 1997).
ITT.

The compensation sought by Attorney Samp for the legal and
accounting work performed by his office is reasonable. The
application meets the criteria of § 330{(a) as well as the
reguirements of Fed.R.Bankr.P. 201l6(a} since the services performed
are itemized and adequately described. Accordingly, compensation
of £1,802 and the attendant sales tax on these services will be

approved.
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The reimbursement for expenses sought by Samp’s law firm will
also be approved, with applicable sales tax, with two exceptions.
The itemization for faxes received or sent i1s inadequate since the
nunber of pages involved and any long distance calls associated
with sending a fax are not set forth. As discussed In re Citi-
Westport Partners, Bankr. No. 94-40047, slip op. (Bankr. D.S.D.
March 6, 1995), and In re McTighe Industries, Inc., Bankr. No.
§8-40440, slip op. (Bankr. D.S.D. March 9, 1998), & 330(a) (1) (b)
only allows reimbursement of actual expenses. Accordingly, the
appropriate charge for sending a fax is the cost for the telephone
transmission, 1f any, that is not already included in the
attorney's overhead. Citi-Wegtport Partners, slip op. at 2. Local
faxes would not incur any additional telephone charge while faxes
sent long distance would cost the actual charge of the long
distance telephone call. Id. There is no additional paper
involved that is not included in overhead. Id. For receiving a
fax, the actual cost in the paper to print the transmission
received. Id.

The Court does not want to discourage the use of fax
machines. They save time and resources and are now a

commonl, integral element 1n business communicallon,
unlike even a few years ago. Compare In re CF & T
Fabricators Of Utah, Inc., 131 B.R. 474, 4%4 (Bankr. D.
Ttah 1991). When a fax gerves ag a substitute for

regular mail service, however, 1t should not be
considered arbitrarily a non overhead expense that is
billable to the bankruptcy estate. Section 330{a) of the
Code states only actual, necessary expenses may be
reimbursed. The Code does not contemplate a profit on
expenses. Jd. at 493-%4.
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Id. Since the fax charges in Attorney Samp’s application were not
adequately itemized under the standards discussed above, these
charges will be reduced by half.

The other deduction that will be made is $8.00 for
"Secretarial/Administrative Charges[,] Minuteman - transcription®
on May 31, 2000. Without a bectter description, it appears that
this entrv encompassed only overhead office expenses that are paid
through Attorney Samp’s hourly rate. Thus, the total deduction in
expenses is $16.00 ($8.00 for faxes and 58.00 for secretarizl
services) .

That ITML may hold a perscnal guarantee ftrom Debtor does not
alter the fees that Attorney Samp is permitted to receive under the
Bankruptecy Code. The personal guarantee did not create a security
interest for ITML in any of Debtor’'s assets. The personal
guarantee algo did not raisge the priority of ITML's claim under the
Bankruptey Code so that it had to be paid in full ahead of Attorney
Samp’s fee claim. See 11 U.s.C. §§ 507 and 1222({(a)(2).
Accordingly, ITML’s objection to the fee application is overruled.

An appropriate order will be entered.

——
So ordered this =5 day of November, 2002.

BY THE COURT:

i

Trvin N7 Hovt

ST: Bankruptcy Judge NOTILE OF ENTRY
- ,%{all Jr., Clerk Under F.R.Bankr. P, $022¢a)
Therebycertily that a cony of this dorument was clee- Erdered
M@ﬂ’l) trondeally transmitled. mailed, hand delivered or faxed
thig dale to the partias on the attached service si. T I
Deputy Clerk sGY 06 2002

NOV 0 6 2002

Charlag L Mzil fr Cierk
Charles L. Nalf, ., Clerk U.S. Bank rupicy Cour
ULS. Bankruptey Court, District of South Dakota District of South Dakota

By.




Case: 97-40952 Document: 60 Filed: 11/06/02 Page 6 of 6

Stephanie C. Bengford
Assistant U.S. Attorney

PO Box 5073

Sioux Falls, SD 57117-5073

James R. Chace

1000 Norfolk Avenue
PO Box 939

Norfolk, NE 68702-0939

Dan and Jerry's Greenhouse
2121 90th Street
Monticello, MN 55362

Bruce J. Gering

Office of the U.S. Trustee
230 S Phillips Ave, Suite 502
Sioux Falls, SD 57104-6321

ITML Horticultural Products, Inc.
PO Box 265

75 Plant Farm Blvd.

Brantford, Ontario, N3T 5M8

James W, Kussow
832 NE First Street
Madison, SD 57042

John S. Lovald
Trustee

PO Box 66
Pierre, SD 57501

Terry N. Prendergast
PO Box 5015
Sioux Falls, SD 57117-5015

Rollyn H. Samp
-\/ PO Box 495
Sioux Falls, SD 57101



